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The office Of uae Legal adviser, 
Military Government House 
marine House, Messedamm 4£6, 

E a r ll£ 


FROM 


_ h pp o-f tiia Hafll Gross 

international Gommi *tee o. 

Delegation for Germans, 

B e r 1 i n 


S^bwct: nolfgang V'SSS inprisoraeent 

- German Tlavj a “*'“ a . t Lrl/Westfalia. 

at present confined at .ie 


1 


tufam.. is made to our telephone oall of 
27th. July 1349 . 


P 


,e W. the lihert, to S'Ky^StLf.’ST . 
concerning the case of u " e re:rnan Red Gross in the *• = l.o«J 

Civilian lotereees division ofjhe ^ . on the enclosed 

the uestion whether, oonslio - Gema r- defendant, a rewielcnj \ 

out in the enoloeed escposd of^the QJ-^ t0 * e „ int0 ooubI- 

of the case or 
deration. 


i i 


!«r. ■ su- 







G. Hoffmann 

Delegate 

For the ’‘•legation of the^ 

International Gommitte 

in Germans 

effl . 74/ia T+t-t n S3 82 /B3 


encl- 
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War Crimes Court 


otto KranzVIhlar r- 

At ’ orney-at-law s ADVJSPR 



1 A v; '2 

Curl n House 


HQ MIL GQVT. BERLIN 


SubJeot i Trial of EanitaenleTstnant HalflS 1! o k. 



pp.r^ op , 


on behalf of 


Pol.-CiTang. 3_o h w \ n d n r. 


During the tri.nl bofore the International Nilitnry Court Srt 
Nuremberg against Hermann Soaring at al. A '-ossadmlrnl Povnits^ 
again ana ngain exnresned his regret in conversations with me I 
ills a runnel, about none of the officers und •■' 1 lone nubordinat— 
«<i to hia being oro*eout»d an war criminals as ' oonesnuance 
of the German submarine warfare. It was his Treatost wish to 
ftllevinte as ^uch and ns «oon ns possible the and fnte of these 
awn drawn Into the striata of even to. 3t is in comnlianoe with 
thin wirh of the last Supremo Oormnndor of the German nv’ r that 
I submit to the court this petition for pardon on behalf of tha 
youngest in uro und rank among those ^embers of the l^riagsraav 
ri.no who wnro sentenced as war orl*»lnalri i olfgatvr - ;.-J.H, 


fhe nrooo»din'Ts asrairtst T Canitaeoleutofint Kck in whioh also the 


p*m tones on Gohweuder wa« nagaod, wore bit± a prelude to tha mjor 
trial before the International *'llitary Tribunal, It was the 


intention of the prosecution to provo in this prelude that T -Ca*= 
pitaenleutnant f tok hag indued the order to fire on shipwraoked 
sailors in obedience to a dlreot Instruction by Admiral Doenitz 
to do BO, 

The prosecution entirely failed in proving this, In tha contrary, 
tha trial hald in Hamburg produced full evidence showing that 
Kapltaenleutnant £ok did not have at all tha intantion of killing 
ofai p-treokad Bailors but wanted to destroy tha rafts and 'reokage 
as they were likoly to ba landmarks to the allied airplanes 
controlling that part of tha ocean. In spite of this fact having 
h«en establi *■' , there still remained ft. suspicion that the- 

Gorman submarine commanders did actually receive orders t* kill 
shipwrecked sailors and that this order had some bearing on tha 
at+itode of Kapitnenleutnant Eok, The whole trial at Hamburg 
wen held U"dar tha shadow of this suspicion, and I believe from 
ry own experience ee a judge in the German Wavy, that suoh an 
atmosphere oan hardly remain without influence on the final 
outcome of the trial. 


Mow after 1 year of uninterrupted hearings and thorough i -tv est¬ 
imations the sentence passed by 'he Internetional Ililr tary 
Tribunal an September 30, and Ootober 1, 1946 has proved beyond 
doubt that this suspicion was not justified. 


2 


m \ 


PURL: https ://www. legal-tools. org/do 























Aa a Mtt- «t ftjat n£ «*SSl» 

uni'hmarina oomnnndaiffl ^ r -> ^ -i 4Trlbnnsil wae 

fna^nt OTt l>.f«« «■• M Wj * 1 

aekowledged as oonstitutio ^ #4 ftB a whole during * h * 

rverman prahmarlns 1 *ar • *** on ths 2 GroSadmirale ^asdsT 

2nd World *ar. Th« JL strength of eharges not connected 

and DomiU was Ir'possd on ths trs 

at all with naval warfare. 

* *1 P w* r J 5 1 © ^TTil "t^ T ^ 

JS^a! h tod’ , 3[i'’3[.' rtllwlr-g <t«u»nt. wfrrln* to th. 

OiPin# of Bokl 

Plottanrlohtor **»»*«£«', *£ *“ *» I ’ r0T * °* M ‘ 

attitude row that yon know it? 

MW ’ I «• **2*2* J* 

si-a ifss^asfc*« »* • ■>*«» 

in connection withSUslXt * ™ ^ 

rofe had to *!▼» » really JJJ-J 1 ; J rsW and this ranoon- 

r• snonsibls for bis boat ana Jis^r Jf hm abided 

nihility is a vary he wonted to rrovont 

tho way ha did for ths T . q . _ this ?f , f -rnnptlon was 
his bsloR detected *nd ■ £££ 4 ln thrt -ran, if 

rather well f led attached with 

Mru&r!£« ”«n a.««-»««* *-* , 

argument. to look at natters in a 

diffi?ant h ^y°after ”eat*rispSnslMllty 

U—b oat oonrrnandcps." 

(TUnutss Of Kay 9. 1946, forenoon). 

I am of ths opinion ^at tb^viw *lvjjj n^established faot 
=n-aph ought to he ®°°2*?£v™£wtn*nt Kok oannot he construed as 

S^n^noro^^fni warfare 

criminal way, but jttls experience misjudged ths military 

in whioh an officer txth 11 tie J]-, tins from it for his own 

*2“«s s*„ss ;r;s wi^ «-**••—; *° r ^ ***« 

time. , „ 

— ivis * ’th© attl two of tn© 

In approaching ths mat"or f^ 0 ^ n_>,oat involved who carried 
other members of the opsw of th ^eto an entirely 

SS Ihe Sders Of ^eir oomman^ e Offio.r 3 ,etS f a^ fl for 

dlffsrsnt aspeot so th»b-++ttn«e of the men oonoerned, 2 years 
a re— examination of th * a h^lf years after the cessation 

jfSS. 1 BJBS 55 . 1 S 

In putting for*** non. wi« 1" thl ° °« m « tlOT W 
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"*”*"*• « b .„, 4 In th . „. ln „„ th . foll „ ln , OT>miB>s; 

X) SM32}IS5y , lS?' t h i 1 * ?£* « °na.r to fir. 

th« rafts and wrecks- T ***** * n ord * r to a «"troy 

2) He j*sv* this order in hu , 

officer direct! v +a +x,„' 8 oanaoi ty as eonmsndlng 
T air ®ctiy to the natlor Rohwemi***. 

V 3ohW*T»a« dj« not knawJnly fir* 0 n AH 

Th* synteno e of th* International Hin+jat.w ? w jv „ n 
aehowledrad th-.t the attack of a sn'w-3? y rlbunal axpressly 

■ «n const! tutes an act of a b-ttlJ -o'that SS/t>? r * ny ™r°W- 
•th* nroviaion of th* London Navrl A«L«SfJ+ £ ° + ’ vciry r ® aa0R 
concluded in 1075 do Pot 4 P*»«m*nt on submarine wr-rfsre 

attitude of warship commanders » 4 +k * , , 

nnoole aft r bat H 1* is gov-rnadhJ +£.§ r * 3T5 ® ot to nhj owreoked 
to the a plication of th* nJinJiS*!*!.-r ‘Jff*/. ' 0nv ® n ** OR referring 
on Nwval ««rft» of “onvontlon ** 

jss arsSR^ftffWftf«*■**««* to 

sssss&swk — rr s^P-*“ !?&£** 

th* military “itSaSra la ?®C2 on how 

any r,-nnur*s with rion a 0 i t &?! t e1 ^ *»* extent 

or not. It in nnS^ISSS P«*sonnol nr* taken 

™ ho ■** properly ;5udge thU si tSrti onf th^o^tainr 2 * * ,mrshl P 

Sat , thfn t >!» n r r0nf? *^ v4 ^°* nt of nuch a situation - T a dMt 
order is giyj n **it Kc7c - " wrong 

the asocial conditions nrevsillnxr 4 «» S0T1 ? r v,as ♦ on ao< *oiwt of 
is lik*ly not only to endanger thelifa^ft^ ""Pfsr#, such an order 

*™* to Jeopardlae it alto^ithlr In ^4+o f ?irr* 0 ^ 4 

no’hody haa nt* -Paw* if In apito of th/fit, howaT^j?* 

responsible for Jeawing th* no»n* U of°« ^ ie helnaaan 

order of hie oommanSng ^io^ ?o *f*» 

an Attempt at c-ving nhinwrcSknd “,^ 1 *. * ¥ ' lthont "*«** 

^ " n in ->w"r, 

the conraandin^ of ^ioera of ■ mrtSEJil T * ln ^ b*tw»*n 

As a - It Of theSJSIeiL ? rln * ar,a Wa crew in action. 

thore in only on* man ^bl^^hin^whoTsTi fc + a rmhriftrln « 
and that is the oaptain of th* vS B «? %*£ b l* 1° ® # * "nything. 
th* necessity of ahaolmt# authority ® lon * constitutes 

inr of ioer meet h»v* 'v wAM? W ^^°H the ordnr of th* oommand- 
oustone and th* n*o*"sitiPA*of ^ ^5* •■WWiehet 

that aft-r the war the in^nnent of lm! ^ !• true 

^-V ria. to doubt with r.2p*ot 
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i«tt** n th* Plt ** nl * Utn * nt 2 r/S ||j rations 

?n5 °r ly 3f h * *n«r ?*. ord.i h l*r??? y ; is 

f* aa with nil their fiffhtlnjr ex-i t«trw»rii T1 - W ^ r J .^ ot ^ onf * on the hifth 
incurred by the ships and their I-,*”* n4 the Permanent dan^or 

•nmy action both f^ the £t?r 25V! n a ?° OTnt of poosible 

2S* i° **"* Of me poSJbilitJ SJ^°“ th * *ir Will neyJJ 
»bl* to im a orlmlml worn h Sotawndw could har« h#*n 

°r that he aotuall* did M. 0 ?J* r T giT * T1 hl “ «* Ms 

ora ‘ r — nt mtSSa ?. iffl ih.1 ?:nti ««• 


♦rt W +Il flo u 1 '' ,r tf on * during *h* la^^vw^n^th whloh 'Srltlah BtUltary 
to the question of superior orders.* P °* th * war wlth r««u»ot 


s^moeesw ssnsrjs* *• -s* 

" + « __n_a - 


< - - *uw v ' J < U’ £ * 

-\ p a km s,:r:c"; *° •«. 


shown i^tha author!tatiw**ILm *1 r * ar) *ot to this problem i, 

??XlKli DnU#4 3tM *» (2n4 iS 8 £*}^^^*g^ 


" QBBDiairOB go QROTTR.q t 

p’l^rZ ?X"'W 5 r :? am x, in 

la. in general, a good defense at militaSy 1 l«S^;" Up * rlor i 


Sj?* h5*iS r 2jt lo law * ul its 

Mb superior ha G proceeded with ait+wJf^ £ lr ™* lf that 

It according to its terrrn the r2^° ri±7 * . hut la to obey 
to th® ral* of 4--> u ob»'f! 4 ftnn« •accretions r«oo£niis; 0 a 

b.„Xth. ?iKrt,oKi n L°lS:*” «'«*«• ™ 

oemtanflwr as to admit of™ ™+?L?? ^ration of the 
fulness, Suoh would be a command *5^, their aunlaw* 

l*w of the land or an eeteiliSL^/i 01 *** a 
of the military oerwiol or 2 ???' 9 ’ tom or .bitten law 
an obligation not justified h i*iw^^ r ? ry °onni«nd imposing 
to do a thinp whollyirre?ul*J IS ? nd Uaa *** or a oomsaSd 
superior when inoaoaoit???)» ^ f*J ^oper Siw»n by 
to nerfonn his duty. y tntoxination or otherwise 


J«st be of*rare^ooouranoe °^the 1 infe*i d w^SRSle^• ****** 

that the order was lawful and a ^ at ^ presume 

l 7 . and in obeying ithe m 2 SSfSjf? nnd oh ** « aooordin* 

3u at if led by afiJW; o*41 to be hold ^ 

til* Til ftra+. neo^«.i. ___ . _ 
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warfare, that orders the admissibility of Which Is doubtful 
aooording to International Low must be exnouted by ths inferior 
with the sols resonsibility resting with ths «u> srlor Issuing 
ths order. 

*# 

"Under the as conditions It would seen clear that ths of^lo«*rn 
and orsw of a submarine oannot bs punished an having cor.-mltt- 
sd "an aot of piracy" If thsy havs sunk a merchant ship 
without previous warning...As for ths aot of ordering "un¬ 
limited submarine warfare ths Judicial Oomm-lttssa would 
rsoall ths rspsatsd declaration oondeuning this aot an a 
crime and exacting corresponding reparations. 

(Report on ths International Juridioial Status of Individuals 
as "War Criminals", prepared by ths Intsr-Amsrloan Juridioial 
Oommittss. Editorl Pan Arnsrioan Union, Washington D.C, 

August 1945, pags 5-6)" 

There in anothsr passage in ths easts report reading as follows! 

"The Juridioial Committee is of ths opinion that ths rule 
of some countries, denying ths exouse of higher orders, 
shoxild not be applied too rigorously to orii iss against 
the law of war. The reason is that in many oases it would 
be impossible for subordinate of-leers to determine whether 
or not ths aot which thsy havs been ordered to perform 
was Justified as part of military operations." 

Ths above comparison of German penal law with ths correspond— 
ing section of Brilwh and American penal law haa been raade only 
to show that the train of thoughts is essentially the same in 
the three legal systems in as much as the Inferiors are not under 
obligation to examine the legal admissibility of orders imparted 
to them. Should, hhowever, any discrepancies between the Cerwaa 
and the Anglo-Saxon Jurisdiction arise in this one point, Sohwender 
oon be Judged only according Wo German law. 

" Wo state shall prosecute or punish an alien for an aot 
or omission whioh was required of that alien by the law 
of the place where the alien was at the time of the aot 
or omission. (Art. 14). 


i"'i CO -V ; .1 , >F J.-y.i iWOnttl WISH l. - OT TO ■:2gIH*| 



of International haw 


The quarterly, Section two - Official Documents, Volune 29 
Humber 5, July 1935, Published by the American Society 
of International Lww)". 

In the Comment supplementing this article, the draft oonvention 

states: 

* 

"The induvidual should not suffer, through no fault of 
his own, because one state publishes what another state 
requires." 

■» 

Another passage referring to \ihis artlol* reads as follows: 

"The Principle formulated is so obvioua Just, however 
that its acceptance as on lnt* -rsl part of the present 
Convention may be anticipated, 1 ' 


and 
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"the principle of the nresent article Is probably In harmony 
with relevant notional and international oraotioe." 

i 

The German Wehrmaoht in Its turn has renognissed during the 1 art 
war tho conception prevalent in th* jurisdiction of its opnonenta 
to th* ef-^eot that th* inferiors ar* hound + e oh*y th* military 
order* of th*lr superiors, I wish to oit* two instances to 
oorrohorat* thisi 

Although aooording to th* German conception a ™*rohantn»n does 
not have th* rirht to attack a warship and also such merchantman 
did actually attack German rubmrines in many instances, not 
a single charge was brought forward oganinnt the participating 
oaptaina of th# enemy vessels or against their pinners. Likewise, 
no court martial proceedings vfere held in Germany — contrary to 
what was don* in Japan - against airplane orews who held . nrticipat- 
sd in direct attacks on non-militnry targets, partioularly in 
machine-gunning of civilians, 1. e. aotiona contrary to Internatio¬ 
nal Law according to German interpretation. In both oases tne 
Germane took the viewpoint that th* reepeotlvs war actions were 
carried ant in aecordano* with and on account of order imparted 
to the sailors and fliers concerned by their superiors. 

I am convinced that it is possible now to 8 greater degree as 
in 19/5 to give proper consideration to this train of thought 



all. the more so juntffied as the defendants in the vok trial were J 
c-iven only nine days for the preparation of the defense. Owing I 

to this shortage of time the counsel of th* defendants had no /j 

oppotunity whatever to go to th* oore of the legal problems I 

involved and to fret the material documentation on indispensable / 

for that purpose. The judgement imposed by the International fJ 

Military Tribunal on the two Grossadmlrale has shown to what / 

extent the outcome of a trial may depend from whether the defen* j - 
is afforded or not *he possibility of properly nreoaring the I ; 

evidence and the arguments of the case. This faot alone auf fio-wJ-i ; 
to explain the obvious lack of proportion between the penalty Ml 
of ten yoars Imprisonment imposed on Grosnadmlrel "Doenit?/ and ' I j 
his aoquit+al Sn the charge of naval warefare orimes as compared LJ 
with th* term imposed on Sohvendar,a plain sailor, t li 

Sehwender has been detained and deprived of hi s personal liberty I j j 
since spring 194$, when he was mad* a prisoner of war and is j i 
now serving hin term in prison since October 19$5. Owing to hia [ } 
youth such a situation Is likely to sei'iettsly endanger his de— If J 
velopment and to spoil his future. I dare any that auoh dire 1// j 
conRenuenooj are not intended by nor compatible with real just - '" 1 

Sehwendnr is the only con of th# family, and his parents and 
sister wait for him as their help and support. This should b* 
a human argument for relioatng 'in at an early date. 

n or %Yi& above reason I plead in the name of the defendant ant' 
hi a reteiives that the court anoint a data for the review o 
the case of uohwender and to recommanc him to the oorapotenl 
authorities for an early pardon and release from prison. 



/ 











